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PERFORMANCE AGREEMENT 

(HOUSING ASSISTANCE)

This Performance Agreement (“Agreement”) made the ____ day of _______, 20__ by and between the [Unit of Local Government], a political subdivision of the State of South Carolina and hereinafter referred to as the “Grantee”, and [Developer Name], a [for profit or non- profit] [corporation] existing under the laws of the [state], hereinafter referred to as the “Developer”. 
W I T N E S S E T H

That for and in consideration of the mutual covenants and agreements herein contained, the above parties do hereby agree as follows: 

1.0
Agreement.  The parties recognize that this Agreement is based on a Community Development Block Grant (CDBG)  being awarded by the South Carolina Department of Commerce, hereinafter referred to as “Commerce”, to the Grantee in the amount of ____________________ Dollars and No/100 ($_________) for the purpose identified in Section 2.0 herein.

2.0 Use of Proceeds.  The Grantee will use the CDBG funds to provide assistance to the Developer for [project title], hereinafter referred to as the “Assistance”.

2.1 Project Description. The project for which the Assistance is being provided will consist of [location, type of housing, total number of units, number of CDBG assisted units, etc], which is described in the approved CDBG application which is incorporated in this Agreement by this reference.
2.2 Terms and Conditions of Assistance. The Assistance is being provided in the form of a [grant/loan] under the following terms and conditions: [interest rate, term, repayment/recapture provisions, affordability period, marketing requirements, security/guaranty requirements, and other conditions as applicable]. The Developer must ensure that the project is completed and occupied within the timeline as outlined in the Developer’s Implementation Schedule, Attachment___. If the Assistance is in the form of a loan, loan repayments shall be made to the Grantee and are considered CDBG Program Income.
2.3 Disbursement of Funds.  In no case will the Assistance be disbursed prior to the execution of this Agreement. Funds will be disbursed on a pro rata basis with private investment and will be based on documented expenditures, through submission of invoices to the Grantee, and following appropriate progress and final inspections by the Grantee.  All expenditures will be reviewed by Commerce for eligibility.
2.4 Compliance with CDBG Requirements.  The Grantee and the Developer must comply with all applicable policy and regulatory guidelines of the state and federal governments governing the use of CDBG funds.  No CDBG or other funds may be obligated or spent on acquisition or construction activities associated with this project prior to the Grantee obtaining a Notice of Release of Environmental Conditions from Commerce.  Failure to comply with CDBG requirements by the Grantee or the Developer could result in the Assistance being determined ineligible and appropriate sanctions being imposed including repayment of funds expended under this Agreement.

3.0
Developer. The Developer commits that all necessary financing is in place to carry out the project as described in Section 2.1 and agrees to make a capital investment of not less than $_____ for (all land, building, other physical improvements and furnishings necessary) at the project site as appropriate and as described in the CDBG approved application within two (2) years of the date of the CDBG Grant Agreement.  At project completion the Developer must provide to the Grantee and to Commerce a final sources and uses cost summary documenting the actual investments of the Developer.  Any cost savings must be shared on a pro rata basis with the CDBG program.
4.0
Low and Moderate Income Beneficiary Requirements.  On or before [the ending date of the CDBG grant period], the Developer will have a certificate of occupancy for the property, and within  6 months of the date of the certificate of occupancy, the Developer agrees that at least (#) of units will be occupied and at least [%] of the total number of units, will be occupied by households that meet the low and moderate income persons qualifications as defined by the U. S. Department of Housing and Urban Development and in accordance with CDBG program regulations. Such occupancy requirements shall be referred to hereinafter as the “Beneficiary Requirements.”  The Developer agrees to require the appropriate documentation of income and other characteristics required by Commerce for its occupants and to maintain such records for review by the Grantee, Commerce or other federal officials.  
4.2  Reporting.  The Developer agrees to provide the above referenced documentation of applicants and occupants to the Grantee or its designee, to be verified on-site every calendar quarter until the Beneficiary Requirements have been met.  The reporting deadline for each quarter shall occur on January 1, April 1, July 1, and October 1.  All documentation identified herein must be retained for five (5) years from the date the Developer is notified in writing by Commerce that the Beneficiary Requirements have been met or until the Assistance has been re-paid in the event of non-compliance.

4.2 Access to Records.  The Developer agrees to provide to the Grantee and to Commerce reasonable access to its facilities to substantiate the housing occupancy and investment committed by this Agreement and to provide access to pertinent records documenting benefit by low and moderate income persons.  This covenant shall continue until notified in writing by Commerce that the Beneficiary Requirements have been met and funds have been expended and documented or until repayment of the Assistance occurs in accordance with this Agreement.
4.4
Compliance.  Commerce will review the occupancy records and notify the Grantee and/or the Developer in writing of its compliance or non-compliance with this Agreement.  Upon written notification from Commerce that the Beneficiary Requirements have been fulfilled, this Agreement and all obligations of the Developer, unless otherwise stated, hereunder shall terminate.

4.5 Repayment of Assistance.  Failure to comply with the Beneficiary Requirements as set forth herein may result in a requirement for repayment by the Developer of all or a portion of the CDBG funds received.  The Developer will make re-payments to the Grantee, who will immediately notify and reimburse Commerce.

5.0 Amendments.  If the total number of housing units constructed or occupied is less than the number set forth in Section 2.1 or is not completed within the timeframe specified in Section 2.2, the Developer must provide detailed documentation that a good faith effort was made to meet such commitments.  To the extent that extenuating circumstances prevent the Developer from fulfilling its commitments contained herein and if the Grantee and Commerce acknowledge such circumstances in writing, this Agreement may be modified in writing by mutual agreement of the parties. However, the Grantee or Commerce may not waive the percentage occupancy requirements of the Beneficiary Requirements.
6.0 Representations and Warranties.  The Developer agrees that all representations and warranties made by the Developer are now true and correct and will remain true and correct throughout the term of this Agreement.
6.1 Good Standing.  The Developer is duly organized and validly existing under the laws of the jurisdiction in which it is organized and has the power and authority to own its property and to carry on its business in each jurisdiction in which it does business.

6.2 Authority and Compliance.  The Developer has full power and authority to execute and deliver this Agreement and to incur and perform the obligations provided herein.  No consent or approval of any public authority or other third party is required as a condition to the validity of this Agreement and the Developer is in compliance with all laws and regulatory requirements to which it is subject.
6.3 No Conflicting Agreement.  There is no charter, bylaw, stock provision, partnership agreement or other document pertaining to the organization, power or authority of the Developer and no provision of any existing agreement, mortgage, deed of trust, indenture or contract binding on the Developer or affecting the Developer’s property which would conflict with or in any way prevent the execution, delivery, or carrying out of the terms of this Agreement.

6.4 Litigation.  To the best of the Developer’s knowledge, there is no proceeding involving the Developer pending, or to the knowledge of the Developer, threatened before any court or governmental authority, agency, or arbitration authority which if adversely decided would materially affect the Developer’s ability to conduct its operations at the project site.
6.5
Compliance with Laws.  To the best of its knowledge, the Developer is in compliance with all federal, state, and local laws, regulations, and governmental requirements including, but not limited to, environmental laws and the applicable Federal and State laws, Executive Orders and regulations concerning discrimination on the basis of race, color, religion, sex, national origin, familial status, or disability, applicable to its facility at the project site, including without limitation the property, business operations, employees and transactions thereof.
7.0
Indemnification.   The Developer agrees to defend, indemnify, and hold Commerce and the Grantee harmless from and against the costs of any litigation (including reasonable attorney’s fees) arising from this Agreement or the Assistance provided by Commerce through the Grantee to the Developer.  This provision shall survive the termination of this Agreement for any claim arising during the term of the Agreement.
8.0
Assignability.  The terms of this Agreement may not be assigned to another entity without the written permission of the Grantee and Commerce, which permission shall not be unreasonably withheld. 
9.0 Notification.  The Developer must notify the Grantee and Commerce if there are any changes in the status of the Developer that will impact or alter the Developer’s ability to comply with this Agreement.  All notices required or otherwise provided under this Agreement shall be deemed made upon mailing by first class mail, postage prepaid, and addressed to the other party as follows:

Notices to Commerce shall be sent to:




Ms. Bonnie Ammons





Assistant Director




Federal Programs





South Carolina Department of Commerce





1201 Main Street, Ste. 1600





Columbia, SC  29201
Notices to the Grantee shall be sent to:

Notices to the Developer shall be sent to:

10.0 Severability.  If any provision of this Agreement is or becomes illegal, invalid or unenforceable in any respect, the legality, validity, and enforceability of the other provisions of this Agreement shall not in any way be affected or impaired thereby.

11.0 Governing Law and Jurisdiction.  This Agreement is made under and shall be construed in accordance with the laws of the State of South Carolina.  By executing this Agreement, the Developer also agrees to submit to the jurisdiction of the courts of the State of South Carolina.

12.0 Freedom of Information.  The Developer acknowledges and agrees that this Agreement and certain other information related to the CDBG award are or may be subject to public disclosure to the South Carolina Freedom of Information Act and that the Grantee and Commerce are required to comply with the provisions of that Act.

13.0 Counterparts.  This Agreement may be executed in two or more counterparts each of which shall be deemed to be an original, but all of which shall constitute one and the same instrument.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be fully executed by their authorized representation under seal as of the date first written above.

WITNESSES:



GRANTEE:

______________________________
______________________________







Unit of Local Government

______________________________






By: 







Chief Elected Official 

WITNESSES:
[DEVELOPER NAME]
______________________________            ______________________________

By:






______________________________
Chief Executive Officer

Attachments:
CDBG Special Provisions

CDBG Application

Developer Implementation Schedule

Detailed Sources and Uses Budget

Detailed Cost Estimates
1
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